INSOLVENCY CLAUSE IN AN INTERNATIONAL COMMERCIAL AGREEMENT — THE
POSITION IN SOUTH AFRICA

INTRODUCTION
Is the clause valid and enforceable in South Africa?
OPINION

Uncompleted contracts' are dealt with under both the Insolvency Act® and the common law.
Under the common law, sequestration or liquidation automatically terminates certain contracts or
agreements (for example a partnership®), whereas other contracts in force on the date of
institution of the concursus creditorum are not terminated by the insolvency or liquidation of a
party thereto.*

The question will be whether the cancellation clause as mentioned above will be enforceable on
the trustee or liquidator of the insolvent estate.”

The common law rule is that the contract remains in force, with the trustee or liquidator having to
take it as he finds it, and the effect of the institution of the concursus is that the other party to the
contract cannot compel the trustee or liquidator to specific performance.®

If, therefore, in terms of the contract, the other party thereto has prior to sequestration or
liquidation acquired the right to cancel, the trustee or liquidator is unable effectively to resist the
exercise of such right.” However, any provision® designed to protect one party’s interest in the
event of insolvency is void in relation to the trustee or liquidator if it purports to alter the legal
consequences of the concursus creditorum.®*°

The test in each case will be whether the provision seeks to confer a preference or right which is
not provided for by the law of insolvency."" To the extent that a cancellation clause allows for
termination of an agreement on the basis of insolvency alone it would seem to be
unenforceable. This view is further reinforced by section 37(5) of the Insolvency Act."?

Due to the fact that South African Insolvency Law is based on a ‘creditor-friendly’ system and
philosophy and the general principle of concursus creditorum, it is doubtful whether any
alternative clause or provision, which will have a similar effect of protecting the rights of one of

' See Smith Insolvency Law (1988) 3rd edition; Kunst et al Meskin, Insolvency Law and its Operation in
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* Thus for example a service contract in terms of the new section 38 of the Insolvency Act provides for the
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the party’s to the agreement or contract in the instance of insolvency of the other party, would be
enforceable.

CONCLUSION

The clause is not valid and enforceable in South Africa. By virtue of what | have set out above,
no valid and enforceable alternative can be put forward as such a clause will be void.
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